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INTERPRETATION OF SECTION 147 OF THE INCOME TAX ACT, 1961: JUDICIAL
TRENDS

Archi Agnihotri and Medha Srivastava*

Section 147 of the Income Tax Act, 1961 provides for the reopening of assessment
proceedings. This section gives discretion to the Assessing Officer (AO) to reopen the
assessment proceedings when he/she has reason to believe that some of the income has
escaped assessment. This section has been under judicial scrutiny because the words of the
section give opportunity for subjective exercise of the power. Sometimes, this could go further
and lead to arbitrary use of power. The judicial interpretation of this section has been very
interesting. The courts have constantly strived to ensure that the AO does not misuse the
discretion given to him under the provision. Further, the amendments to the wordings of the
section have also been extensively discussed and debated. The words of the section such as
*reason to believe”” and ““material information” have been the objects of judicial scrutiny. In
this paper, an attempt has been made to understand the meanings of these words. Further,
the judicial trends in the interpretation of this section have also been discussed so far as

understanding the reasons for reopening proceedings go.
1. Introduction

Section 147 of the Income Tax Act, 1961 (hereinafter referred to as “the Act”) talks about the

reopening of assessment proceedings.1 In simple words, the section lays down the requirements
of reopening the assessment proceedings when the Assessing Officer (AO) has reason to believe
that the income has escaped assessment. Section 147 is similar to Section 263 of the Act where
the Commissioner can reopen the assessment proceedings if he/she feels that the proceedings
were decided prejudicial to the revenue. This is how it differs from Section 147: it requires the

Commissioner and not the Assessing Officer to reopen the proceedings.

The section essentially deals with income escaping assessment. It empowers the AO to reopen the
proceedings if he has reason to believe that the whole income or part of the income has not been
taken into consideration during assessment proceedings. The section identifies two essentials to

the reopening of assessment proceedings. The AO must have “sufficient reason to believe” that
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the income had escaped assessment and, secondly, there may be income which has come to his

notice subsequently after the assessment proceedings have been closed.

There can be a failure on part of the AO during the initial assessment proceedings to account for a
portion of the income, or there was failure to take into account depreciation etc. due to which
there was wrong assessment. In such a case, the provisions of Section 147 would be applicable
and the proceedings can be reopened and examined again. Explanation 2 to Section 147 enlists
other conditions under which the section is applicable; which is when the income has been
assessed but there has been under-assessment, the income has been assessed at too low a rate,
excessive relief has been provided and/or excessive loss, depreciation allowance or any other

allowance has been computed under the provisions of the Act.

At the very outset, it must be mentioned that the Apex Court has also laid down three stages in
the assessment process. Firstly, the primary or material facts are disclosed by the Assessee. Then,

inferences are drawn from the primary facts. The last stage is to draw legal inferences from the

primary facts.2
2. Judicial Trends in Interpreting Section 147

The Supreme Court has held that two conditions have to be satisfied for the Assessing Officer to
issue a notice under Section 148 of the Act, as a consequence of the requirement to reopen

assessment proceedings. They are as follows:

(i) The Income Tax Officer must have reason to believe that income chargeable to tax has

escaped assessment;

(i) He must have reason to believe that such income has escaped assessment by reason of the

omission or failure on the part of the Assessee to disclose fully and truly material facts

necessary for his assessment for that year.3

In the same case where the court laid down the aforementioned conditions, depreciation
allowance had not been calculated correctly. The Appellant had pleaded before the High Court

that it had disclosed fully all the relevant and material facts. However, this petition was dismissed
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by the High Court as it was found that some information regarding the acquisition of assets by the

company had not been furnished by the Appellant.

The Court has constantly been of the view that it is the duty of the Assessee to make a full and
complete disclosure of the primary facts. The Assessee has a duty, therefore, to furnish all the
material facts before the AO at the time of assessment proceedings. However, the Assessee does

not have any duty beyond this. It is then the work of the AO to draw inference from all the

material facts and act ac:cordingly.4 The duty of the Assessee does not extend beyond making a

full and complete disclosure.

What amounts to a material fact is dependent on the unique circumstances of every case.
Producing the account books or other evidence from which material evidence could with due
diligence have been discovered by the Income-tax Officer will not necessarily amount to

disclosure under the Income Tax law.

The Direct Tax Amendment Act, 1987, which came into effect in 1989, brought about changes in
the interpretation of Section 147. Instead of laying down two conditions which had to be fulfilled

in order for the AO to reopen assessment proceedings, it laid down that if the AO has reason to

believe that the income has escaped assessment, he can reopen the proceedings.5
2.1 Interpretation of “Reason to Believe”

Another significant aspect to be noted is that the AO must ensure that he has sufficient reason to
believe that the income escaped assessment for fault on part of the Assessee. This is essentially
failure of the Assessee to disclose information which affects the assessment proceedings.
Obviously, the acquisition of a capital asset would affect the income of the Assessee and failure
to inform the AO of acquisition regarding the same would mean that there has been non-
disclosure of an essential fact. The AO will have jurisdiction to reopen the proceedings only when
the above conditions are fulfilled. The judiciary has time and again thrown light on the meaning
of this term. The standard laid down has been that of an honest and reasonable person, who will

act on reasonable grounds and come to a rational conclusion.
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A very important conclusion that flows from the above case law is that mere change in opinion

will not give the Officer reason to reopen assessment proceedings.6 If he forms an opinion during

the original assessment proceedings on the basis of the material facts and subsequently finds it to

be erroneous; it is not a valid reason under the law to reopen assessment.” If at the time of the
original proceedings, the AO had examined all the facts on record and come to a decision, belief

on his part that there was some error in the decision and use this as a basis for reopening of
proceedings.8 Even if any other officer believes, due to a change in opinion, that the proceedings

should be reopened, this is not a reason to evoke Section 147.9

The Court has been of the opinion that the term “reason to believe” is not the subjective

satisfaction of the AO. It means an objective view of the kind of information that is required to be

disclosed in that particular case.10 The term is to be interpreted as reason to believe and not
“reason to suspect”. This means that mere instinct on part of the officer that there has been some
error in assessment is not enough to evoke reopening under this section. It has to be based on a

firm and concrete belief based on facts that the income had escaped assessment.

It is interesting to note that Section 34 of the 1922 Act, which dealt with reopening of assessment
proceedings, made use of the words “definite information”. This was amended in 1948. Non-

usage of these words however does not mean that the information used as a basis of reopening

can be vague.1l It was amended in order that the scope of the section can be widened. In other
words, the information that is required to be disclosed can be changed according to the

circumstances of the case, for instance the kind of business the parties are involved in.

The AO is expected to act mechanically and deduce what amounted to non-disclosure, when he
makes out a case for reopening of assessment proceedings. The use of the words “change in

opinion” is therefore to act as an internal check on the exercise of power by the Officer.
It has been observed that:
“The function of the Assessing Officer is to administer the Act with solicitude for public

treasury and with fairness to the taxpayers. If the conclusive and final judicial decision is

holding the field then, the identical issue cannot be a subject-matter of administrative decision
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under Sections 147 and 148. Thus, the impugned notice issued under Section 148 and reasons

recorded in support thereof were liable to be quashed and set aside”.12
2.2 What Amounts to Material Information?

The focus of the court has been on analysing the information which was furnished during the
assessment proceedings; and then deciding as to whether it amounted to a full disclosure. Every
case requires disclosure of different information. For instance, when the party is a company
which has purchased shares (or is involved in a share transfer agreement), the information
regarding the company such as information in the memorandum and articles of association

becomes material information.

Further, if the income is still undergoing assessment it cannot be said that income has escaped

assessment. This was also held in a decision of the Supreme Court.13 While the case or the
assessment proceedings are going on, the AO cannot declare that the income or some portion of
the income has escaped assessment, and cannot reopen the assessment proceedings. This is
evident because the “reopening” can be done only when the proceedings have been closed. An
important point to be noted is that while reopening of the proceedings under Section 147 cannot
take place when the income is undergoing assessment, information which has come to the notice

of the Assessing Officer during the assessment proceedings can be the basis of reopening the

proceedings.14

It is evident that gaping holes in information such as failure to disclose transactions involving
giving and taking of loans, or payment of interest, would amount to a non-disclosure of material
information. As mentioned before, the materiality of the information would differ from case to

case.

However, it is a well-settled position of law that the reassessment is for the benefit of the revenue

and not of the Assessee. Therefore, any reassessment which would lead to reduction of the

income which was originally assessed would be, in effect, void.12

2.3 Limitation Period for Reopening of Proceedings
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Section 147 can be evoked within a period of four years from the relevant assessment year. A
recent judgment has also highlighted the fact that the Assessee has to be given a reason for

reopening of the reassessment proceedings within a period of six years. If the same is not

furnished, then the reopening of the assessment proceedings will be invalid.16

Under the first proviso to Section 147 where an assessment has been made under Section

143(3),17 the assessment cannot be reopened after expiry of four years from the end of the
relevant assessment year unless if income has escaped assessment by reason of failure on the part

of the Assessee to disclose fully and truly all material facts necessary for his assessment.
2.4 Power to Review versus Power to Reassess

It must be understood that the AO has the power to reopen assessment proceedings or reassess the
income; but this cannot be confused with the power to review. The AP does not have the power to

review the assessment proceedings. The Supreme Court has held that there is a very basic

conceptual difference between the two.18 From a bare reading of the language, power to review
involves revision of the decision given after the assessment whereas reopening of the proceedings

means that the entire income is re-examined and the assessment process is conducted afresh.
3. Changes in the Law and Analysis

One of the new additions to the interpretations of Section 147 and 148 is that the reopening to
assessment proceedings is now time bound. If the reasons supplied for reopening of the
proceedings are given late, then even if the requirement of serving notice has been fulfilled; the
reopening would be void. It was perhaps the intention of the legislature to leave open a wide
scope of interpretation of the proviso under Section 147. However, this also leaves room for
misuse of power by the officer and the Court has time and again emphasised the importance of

curtailment of the same.
3.1 Check on Arbitrary Use of Power

A recent decision of the Supreme Court has laid down that the Income Tax Department cannot

reopen the assessment proceedings arbitrarily. The change that can be seen in the law is that the
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use of the word “arbitrarily” has widened the scope of the section. Initially, the Courts followed a
very basic interpretation of the section. We have seen that the in the initial stages, the section was
interpreted in the strict sense. Though it depended on individual circumstances, the court
restricted itself to enlisting the conditions under the section and seeing whether they were fulfilled
so as to warrant evoking the legal provision. The condition “reason to believe”, as explained
earlier, was confined to a reasonable understanding of the material or primary facts placed on

record.

Though the court has kept in mind situations where the ITO may reopen the assessment on a mere
change in opinion (based on the same facts), but the use of the word “arbitrary” came much later.
It points to the widening interpretation as the judicial understanding has moved further to

accommodate the arbitrary use of power by the Officer (ITO or AO).

This arbitrary use of power has been encompassed under Section 147 and the court has done so in
order to give a schematic interpretation to the legal provision. This has been a very important
point which was time and again reiterated by the Apex Court. Especially after the amending Act
of 1989, since the only ground for reopening of assessment proceedings is that the AO must have
sufficient reason to believe that the income has escaped reassessment. Therefore, utmost care
must be taken that the advantage given to the AO to open proceedings on the basis of a reason to
believe is not taken lightly and misuse and abuse of this power is checked. In a writ petition, the

writ court is allowed to examine on the facts of the case whether the AO was acting in good

faith.19 This has been held in many Supreme Court decisions.

Another very important bar that has been put on the section is that the AO cannot assess any other

income except the one which is not connected with the issues which have been given in the initial
notice under Section 148.20 Further, the AO cannot launch an inquiry for grounds which are not

covered by the reassessment notice.21
3.2 Interpretation of Conditions Encompassed under the Section by the Courts
The word “opinion” of the AO, it was felt, would give the Officer the freedom to subjectively

view the information available to him and arbitrarily decide whether the assessment proceedings

should be reopened. It was felt that removal of the term “reason to believe” would lead to the
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same. This was held by the Supreme Court in CIT v. Kelvinator of India Ltd. The change of
opinion, however, is not a straightforward issue. If the AO has not taken a conscious decision on
the material available to him, the change of opinion cannot be a reason to curtail the reopening of

assessment proceedings. In this regard, it has been held by the Apex Court that:

“The principle that a mere change of opinion cannot be a basis for reopening completed
assessments would be applicable only to situations where the Assessing Officer has applied his
mind and taken a conscious decision on a particular matter in issue. It will have no application

where the order of assessment does not address itself to the aspect which is the basis for

reopening of the assessment, as was the position in the instant case.”22
Further, the court has also held that:

“If conscious application of mind is made to the relevant facts and material available or
existing at the relevant point of time while making assessment and again a different or
divergent view is sought, it would tantamount to “change of opinion”, whereas, in the case of

existing material, no conscious attempt has been made, it would tantamount to mistake in not

considering the relevant point or proposition and it would not be a “change of opinion”..."23

In other words, if the AO in the first place had not taken a conscious decision based on the
material facts put forth by the Assessee, the reopening cannot be challenged on the grounds that

there was a “mere change in opinion”.

It must be kept in mind that though it is the duty of the Assessee to disclose all the material facts

before the authority, the conclusion drawn from these facts was up to the AO0.24 The AO cannot
act on a mere suspicion or instinct that there has been error in assessment. The standard that has
been laid down is that there must be a nexus between the material placed on record and the
decision arrived at the AO regarding reopening of the assessment proceedings. The Court has
observed that if the AO has prima facie reasonable grounds to believe that income has escaped
assessment, this is enough to give him jurisdiction to evoke his powers under Section 147. The

standard of proof required is not the same as that required for coming to a final decision.25
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In a recent judgment of the Supreme Court, the question before the Court was whether the

concept of “change of opinion” stands obliterated with effect from 1St April, 1989, i.e. after
substitution of Section 147 of the Income Tax Act, 1961 by Direct Tax Laws (Amendment) Act,

1987.26 The Court in this case observed that there was much resistance to the amendment to the
wordings of the section when the words “reason to believe” was omitted. This is the reason why

the words were re-introduced in 1989, in order to ensure that the AO does not exercise power in

an arbitrary fashion.27 This case was a landmark ruling and indicates the settled position of the

law as regards Section 147.

However, it has also been held that the assessment cannot be reopened on the basis of an Apex

Court judgment where the Assessee had fully and completely disclosed all the material facts.28
4. Conclusion

As we have observed, Section 147 evolved and changed over time by interpretation of the courts.
The amendments in the Income Tax Act, 1961 also brought about significant changes in the
understanding and application of the section. Earlier, the section covered two major conditions
under which the provisions could be evoked. However, from an analysis of the case laws
involving the same, it can be seen that an amendment was required. This was because the scope

of the section was widened to suit the individual circumstances of each case.

The focus earlier had largely been on the duty of the Assessee to make a full and complete
disclosure of the material facts. This remains a very crucial limb of interpretation of the section.
Even now, the courts stress on the fact that the Assessee has to make a bona fide disclosure of all
the facts and circumstances which are likely to affect the outcome of the proceedings. Now, there
is also an emphasis on what amounts to this “material information” and on what ground can the
proceedings be validly reopened. However, future events which the Assessee cannot foresee
cannot become a reason for challenging the assessment and reopening the assessment

proceedings. This implies that the section does not have retrospective application.

The change in the law in 1989, as we have seen, was to include the words “reason to believe”.

Subsequent judgments have pointed to the fact that these are the operative words of the section.
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So long as the AO has sufficient reason to believe that there has been some error on the material

placed before the authority, he can reopen the assessment proceedings.

Another important test laid down by the Apex Court is that caution must be taken to ensure that
the AO is not arbitrarily exercising the power. Because the scope of the section has been widened,
this point has been stressed. The AO cannot give frivolous reasons behind the reopening of
assessment. The use of the word “opinion” gives freedom to the AO to make an assessment and
base the reopening of assessment proceedings on his own findings. There is scope for misuse of
the power and in such cases it must be ensured that this misuse and abuse do not occur.
Therefore, on trend that the courts have constantly followed is to make an effort to read this into
the language of the section to ensure that the AO does not make arbitrary or frivolous use of this

power.

1.147. Income escaping assessment: If the Assessing Officer has reason to believe that any income chargeable to tax
has escaped assessment for any assessment year, he may, subject to the provisions of Sections 148 to 153, assess
or reassess such income and also any other income chargeable to tax which has escaped assessment and which
comes to his notice subsequently in the course of the proceedings under this section, or recompute the loss or the
depreciation allowance or any other allowance, as the case may be, for the assessment year concerned (hereafter
in this section and in Sections 148 to 153 referred to as the relevant assessment year):

Provided that where an assessment under Sub-section (3) of Section 143 or this section has been made for the
relevant assessment year, no action shall be taken under this section after the expiry of four years from the end of
the relevant assessment year, unless any income chargeable to tax has escaped assessment for such assessment
year by reason of the failure on the part of the Assessee to make a return under Section 139 or in response to a
notice issued under Sub-section (1) of Section 142 or Section 148 or to disclose fully and truly all material facts
necessary for his assessment, for that assessment year.
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